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February 24, 2021 
 
Via Electronic Mail 
planning@cityofsalem.net  
 
City of Salem 
Planning Department 
555 Liberty Street SE, Room 305 
Salem, Or 97301 
 

RE: Legal Opinion – 5.02-Acre Parcel in TL 3400 is “Lawfully Established” 
 
Dear Planner: 
 
 This firm represents Matthew Bailey, the property owner and applicant for property line 
adjustments of property located at 710 Winding Way SE in Salem, more particularly described 
as TL 3400, which consists of a 5.02-acre parcel and Lots 16, 17 and 21 of the Alderbrook 
Manor subdivision. 
 
 This letter establishes that the 5.02-acre parcel in TL 3400 is “lawfully established” 
within the meaning of ORS 92.010(3)(a) for the purposes of effectuating the proposed property 
line adjustments, as are Lots 16, 17 and 21. 
 

I. The 5.02 Acres is Lawfully Established 

The 5.02-acre so-called “remnant” lot situated between the Alder Brook Annex No. 1 and 
Alderbrook Manor subdivisions is not a “remnant” at all.  It is “lawfully established” within the 
meaning of ORS 92.010(3)(a), because it was created by deed in 1943 before there were any 
applicable state or local land division laws.  The deed that created the 5.02-acre parcel is attached 
as Exhibit 1.   

Even if the deed did not create the 5.02 acres, it would be lawfully established by the two 
subdivisions which flank it.  Either way, it is lawfully established. 

Lots 16, 17 and 21 of the Alderbrook Manor subdivision are also “lawfully established” 
within the meaning of ORS 92.010(3)(a)(B)(i) and (4), because they were created “in compliance 
with all applicable planning, zoning and subdivision ordinances and regulations” as established 
by the 1958 approval of the Alderbrook Manor plat by City officials.  And they were created by 
“a subdivision of land”. 

  

mailto:wk@klgpc.com
mailto:planning@cityofsalem.net


 
 
  

 2 

II. The Legal Framework 

SRC 205.055 provides that a property line adjustment (PLA) is required to relocate 
common property lines between two abutting units of land that were “lawfully established, as 
defined by ORS 92.010(3)(a)”.  This “lawfully established” requirement is reiterated in the PLA 
approval criteria which require that the PLA involves only units of land that were “lawfully 
established, where the instruments creating the units of land have been properly recorded”.  SRC 
205.055(d)(3).  Accordingly, the PLAs at issue require the applicant to establish that the 5.02-
acre parcel, as well as the three additional lots involved, are “lawfully established” within the 
meaning of ORS 92.010(3)(a). 

 ORS 92.010(3)(a) provides: 

“(a) ‘Lawfully established unit of land’ means: 

“(A) A lot or parcel created pursuant to ORS 92.010 to 92.192; or 

“(B) Another unit of land created: 

“(i) In compliance with all applicable planning, zoning and 
subdivision or partition ordinances and regulations; or 

“(ii) By deed or land sales contract, if there were no applicable 
planning, zoning or subdivision or partition ordinances or 
regulations.” 

 ORS 92.010(4) provides that “‘Lot’ means a single unit of land created by subdivision of 
land.” 

 In other words, under ORS 92.010(3)(a), a unit of land is “lawfully established” if it is 
created in one of three ways: (A) pursuant to state law governing property divisions, (B)(i) in 
compliance with applicable land use laws, or (B)(ii) by deed or contract if there were no 
applicable land use laws.  The 5.02-acres was created by deed at a time (1943) when there were 
no applicable ordinances or regulations.  The other lots were created by lawful subdivision in 
compliance with all applicable ordinances as evidenced by the approval and signature of the 
Salem Planning Commission president.   

III. Legal Analysis Applying the Legal Framework to the Facts Here  

There are actually two ways to conclude that the 5.02-acre parcel is “lawfully 
established.”  The first, and most straightforward and legally relevant way is that the 5.02-acre 
parcel was created by deed in 1943.  Exhibit 1 is the deed that created the 5.02-acre lot.  Neither 
the City nor Marion County had any land division rules that applied at that time.  State law did 
not include any rules about land divisions, other than for subdivisions, until the 1970s either.  
Therefore the 1943 deed establishes that the 5.02-acre lot is “lawfully established”.  ORS 
92.010(3)(a)(B)(ii).  That is the simple and correct answer.   
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However, if necessary, there is a second way that the 5.02-acres would be considered to 
be “lawfully established”.  That is, its boundaries were created lawfully by subdivisions in 1941 
and 1958 that complied with all applicable planning, zoning or subdivision or partition 
ordinances and regulations at the time.  Because there were planning commission signatures on 
the relevant 1941 and 1958 plats, those were City determinations that all relevant laws were 
satisfied. 

Accordingly, all evidence points to the fact that the 5.02-acre parcel was created “in 
compliance with all applicable planning, zoning and subdivision ordinances and regulations” 
either way – by deed or by two subdivisions.   

Lots 16, 17 and 21 of the Alderbrook Manor subdivision, the three additional lots 
involved in the proposed PLAs, are also “lawfully established” within the meaning of ORS 
92.010(3)(a), because they were created by the 1958 approval of the Alderbrook Manor plat 
signed by city officials. 

 Our even more detailed explanation of why the 5.02-acre parcel (so-called “remnant”) 
and lots 16, 17 and 21 of the Alderbrook Manor subdivision are “lawfully established,” follows. 

 1934 Parent Parcel Conveyed by Deed 

In the beginning, there was 58.47 acres, a parent tract created by deed from Edwin Y. 
Lansing to Irving B. Dexter on February 24, 1934.  Exhibit 2, p 1-2 (Vol. 219, Page 127).  That 
deed conveying that 58.47-acre parent was recorded on July 2, 1934.  The deed describing this 
parent used a metes and bounds description, which description an AKS Engineering surveyor 
determined corresponds to a survey prepared for Edwin Y. Lansing by the County Surveyor for 
Marion County in 1934.  Exhibit 2, p. 3.1  At the time, this was a perfectly fine way of creating a 
unit of land – a tract (now considered a partition) – and so the deed was effective for that 
purpose.  There were definitely requirements (probably state and not City) for the City to sign off 
on subdivision plats; but neither the City nor Marion County had any rules about land divisions 
to create a single unit of land like the 58.47-acre parent. 

1941 Alder Brook Annex No. 1 Subdivision 

 In 1941, the northern portion of the 58.47-acre parent was subdivided into 22 lots, known 
as Alder Brook Annex No. 1, using up about 29 acres of the parent and leaving about 29.45-acres 
to the south.  Alder Brook Annex No. 1 divided away the 29.45-acre lot to the south.  There can 
be no serious dispute that 29.45-acre lot was created by Alder Brook Annex No. 1, and there can 
be no dispute that Alder Brook Annex No. 1 was a lawful subdivision.  Exhibit 3.  In this regard, 

 
1 Exhibit 2, p 3 shows the “Alder Brook” subdivision that existed to the north of the 58.47-acre parent tract at the 
time the 1934 survey was prepared.  The Alder Brook subdivision was also signed by the President of the City 
planning commission.  The Alder Brook subdivision should not be confused with Alder Brook Annex No. 1 or 
Alderbrook Manor. 
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the Alder Brook Annex No. 1 subdivision plat was approved by the County Surveyor and the 
President of the City of Salem’s Planning Commission: 

 

 The plat and its dedication were approved by the County Assessor, the County Judge, and 
two County Commissioners: 

 

 The approved Alder Brook Annex No. 1 plat was properly recorded on March 12, 1941 
(Page 39, Book 13 in Town Plats of Marion County): 

 

 These approvals from a variety of officials, including the President of the City of Salem’s 
Planning Commission, establish that the Alder Brook Annex No. 1 subdivision was created in 
compliance with all then-applicable planning, zoning and subdivision or partition ordinances and 
regulations.  An approved subdivision plat is a land use decision by the local land use authority 
that a proposed plat complies with applicable laws and land use standards.  Kine v. Deschutes 
County, __ Or LUBA __, *5 (Jan 29, 2021, LUBA No 2018-130).  It follows that the 29.45-acre 
lot to the south that the Alder Brook Annex No. 1 subdivision created, was created in compliance 
with all applicable planning, zoning and subdivision or partition ordinances and regulations. 

 



 
 
  

 5 

 1943 5.02-acre Parcel (so-called “Remnant”) Conveyed by Deed 

 On March 4, 1943, the 5.02-acres at issue, part of the 29.45-acre lot to the south of Alder 
Brook Annex No. 1, was conveyed by deed from W.S. Walton and Winnie Pettyjohn to Philip 
and Blossom Goldstein.  Exhibit 1 (Vol. 281, Page 265).  That deed conveying the 5.02 acres 
was recorded on March 10, 1943.  The deed described the conveyed property using a metes and 
bounds description, which description corresponds to the 5.02-acre parcel.  At the time, this was 
a perfectly fine way of creating a unit of land, and the deed was effective for that purpose.  The 
1943 deed establishes that the 5.02-acres is a lawfully established parcel.  ORS 
92.010(3)(a)(B)(ii). 

 The 1943 deed for the 5.02-acre lot left a 24.43-acre remainder tract that would be 
subdivided in 1958 into Alderbrook Manor Subdivision, the subdivision boundaries for which 
would themselves finally either affirm or create the 5.02 acres, deeded in 1943 (in Exhibit 1), if 
for whatever reason that deed was ineffective for that purpose. 

 1958 Alderbrook Manor Subdivision 

In 1958, the remaining part of the southern half of the original parent, which after the 
deed taking away the 5.02-acre lot “remnant” left about 24.43 acres, was subdivided a final time 
into Alderbrook Manor subdivision.  Alderbrook Manor subdivision platted 59 lots on the 24.43 
acres.  Exhibit 4.  Like Alderbrook Annex No. 1, the Alderbrook Manor plat was approved by 
the President of Salem Planning and Zoning Commission and the County Surveyor: 

 

 The plat and its dedication were approved by the County Assessor, the County Judge, and 
two County Commissioners: 
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 The approved Alderbrook Manor plat was properly recorded on June 5, 1958 (Marion 
County Book of Town Plats, Vol. 19, Page 41): 

 

 Like Alder Brook Annex No. 1, the official approvals, including by the President of 
Salem Planning and Zoning Commission, establish that the Alderbrook Manor subdivision was 
created in compliance with all planning, zoning and subdivision or partition ordinances and 
regulations applicable at the time. 

The 5.02 acres is bordered by Alder Brook Annex No. 1, lots 17, 18, 19, 20 and 21 and 
by Alderbrook Manor, lots 10, 11, 12, 13, 14 16, 17, 18 and 19.  If it was not lawfully created by 
the Exhibit 1 deed (a proposition that finds no legal support), then it was created as a result of the 
two lawful subdivisions.  Either way, it is not possible to reasonably argue the 5.02 acres, was 
not lawfully created either by deed or by subdivision. 

An image of the 5.02-acre lot is shown on the Alderbrook Manor plat in relation to the 
Alderbrook Annex No. 1 and Alderbrook Manor subdivisions: 
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 A home, quite fancy in its day, has long been established on the 5.02-acre lot, since 
around 1910, and taxed.   

 The 5.02-acres is zoned Single Family Residential (RS) and is well-beyond the 4,000 sq. 
ft. minimum lot size required in the zone.  There is no issue of it being of a nonconforming size.  
A public road (dedicated as a part of both subdivisions), “Vacation Lane,” serves the 5.02-acre 
lot.  It is not plausible for the City to take the position that either the Exhibit 1 “deed” or the two 
subdivisions did not “lawfully establish” the 5.02 acres as an independent unit of land. 

 ORS 92.017 establishes that once a legal lot is created, that it remains a legal lot until its 
boundaries are later changed.   

IV. Conclusion 

The 5.02 acres is “lawfully established” within the meaning of ORS 92.010(3)(a), 
because it was created by deed in 1943 when there were no land division ordinances or 
regulations that would have prohibited creating it by deed. 

If for some reason the 1943 deed did not have the effect of lawfully creating the 5.02-acre 
lot, the 5.02 acres is nevertheless “lawfully established” within the meaning of ORS 92.010(3)(a) 
and (4) because it was created “in compliance with all applicable planning, zoning and 
subdivision ordinances and regulations” as a result of the approved and properly recorded Alder 
Brook Annex No. 1 and Alderbrook Manor subdivisions. 

Lots 16, 17 and 21 of the Alderbrook Manor subdivision are also “lawfully established” 
within the meaning of ORS 92.010(3)(a) and (4), because they were created “in compliance with 
all applicable planning, zoning and subdivision ordinances and regulations” as established by the 

5.02-acres 

Alderbrook Annex No. 1 

Alderbrook Manor 
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1958 approval of the Alderbrook Manor plat by City officials.  And as noted above, once 
established, a legal lot remains lawfully established as a matter of law under ORS 92.107.   

Please feel free to call with any questions or to discuss this.  
   

Very truly yours, 
 
 

 
Wendie L. Kellington 

       
 
WLK:wlk 
CC: Client 

Curt Fisher 
 Lyle Misbach 
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